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Are De Facto Regimes Bound by Human Rights?
In classical international law, there was only one subject: Only the sovereign state could be the bearer of rights and duties in international law. As a consequence, only the state was bound by treaties, and a transformation of the treaty into national law was always necessary to make the obligations of a state binding on legal persons within it. This was particularly true with regard to an area that increasingly became an object of international legal codification following the Second World War, namely human rights, which is unique inasmuch as the states made a mutual pledge to treat subjects of their domestic law in a particular way.
1 This was a revolution in international law, since international enforcement mechanisms aimed at combating human rights violations contributed to establishing the partial international legal personality of individuals. This means that individuals can directly assert rights derived from a treaty of international law at the international level.
States Are Obliged to Implement Human Rights Standards
States bear the main responsibility for the protection and enforcement of human rights. This applies to both fundamental constitutional rights and international obligations derived from human rights treaties. This is explicitly underlined in Article 1 of the European Convention on Human Rights (ECHR) of 1950: "The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention." Of course, demanding implementation in this way assumes a functioning state power, as only the state can make rights applicable in practice. And this ultimately assumes the existence of effective institutions of justice and law enforcement. A further requirement is the rule of law, which binds both the state and the subjects of laws to the law.
States have to grant human rights to everyone who is subject to their sovereignty. This does not only apply to their own citizens, and the obligation is not restricted to the territory of the state. States also exercise sovereignty on board ships and aircraft registered with them. Moreover, in cases of armed conflict, when the armed forces of one state occupy the territory of another, the former becomes the occupying power and exercises sovereignty. The same applies if the state turns the occupied territory into a dependent state This case concerned the fact that the Cypriot plaintiff could no longer make use of her property in Northern Cyprus following the Turkish invasion in 1974. In 1989 she filed a complaint against Turkey with the ECtHR as a result of the continuous refusal to grant her access to her property, which she considered a breach of Article 1 of the First Additional Protocol to the European Convention on Human Rights (ECHR). At the heart of the case was the question of who exercised sovereignty in Northern Cyprus, as Turkey contended that it was not the appropriate defendant.
3 Instead, Turkey argued, the responsible party was the Turkish Republic of Northern Cyprus, which, as an independent state, was accountable for its own actions. Turkey felt compelled to take this position because it is the only state that has recognized Northern Cyprus as a state. The Court, however, did not share this view. Rather, it argued that the concept of jurisdiction applied in Article 1 ECHR is not restricted to a state's own territory. The Court saw this as a matter of state sovereignty, which can apply both within and outside state territory. For instance a state may enjoy effective control of a region outside its territory as a result of military measures, it being irrelevant whether control is held directly by the state's own forces or by a subordinate local administration. Since it was the presence of Turkish troops that was preventing the plaintiff from returning to her property, the incident occurred under Turkish jurisdiction. Consequently, on 28 July 1998, the ECtHR handed down a judgment that obliged Turkey to pay compensation.
The Loizidou example shows the extent to which states are obliged to respect human rights. If a state can be held responsible for its actions outside its territory, it is bound by human rights.
This example relates to the enforcement of treaty obligations. However, human rights are not only part of treaty law. Fundamental human rights currently also belong to the field of customary international law. They must therefore be respected by all states and by non-state actors.
The Legal Status of De Facto Regimes in International Law
International law is a legal system whose central task is to secure international peace. It must therefore be focused on real conditions. The clearest manifestation of this pragmatic approach taken by international law is to be found in the Second Protocol Additional to the Geneva Conventions of 8 June 1977. The Protocol is concerned with non-international conflicts, which it defines in Article 1 as armed conflicts that take place in the territory of a state between its armed forces and "other organized armed groups, which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations and to implement this Protocol". 4 It is easy to understand why it is hard for the states to accept this definition when it is a matter of respecting the rights and duties of insurgents that have undermined the state monopoly on the use of force. Nonetheless, insurgents do exercise power in practice and, in the interest of victim protection, a minimum of co-operation is necessary.
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If international law grants even insurgents the status of partial subjects of international law, this must a fortiori apply to quasi-state entities that have consolidated their positions over a longer period of time. 6 The principle of effectiveness means that they can gradually be granted international legal personality while remaining unrecognized. Developments on the ground have ultimately led to the emergence of a "stable de facto regime", as the territory is being governed effectively. Such an entity therefore fulfils the preconditions for statehood and cannot permanently be regarded as legally null.
7 According to Jochen A. Frowein, the existence of stable de facto regimes is a consequence of the "imperfect nature" of international law, which provides no criteria by which it can be determined whether an unrecognized entity possesses the quality of statehood or not. Against this background, we can refer to state practice, which demonstrates that the international legal subjectivity of even unrecognized entities cannot be denied. This approach is necessary to ensure that the fundamental norms of international law apply to de facto regimes. This is true above all with regard to the renunciation of violence. The UN General Assembly Definition of Aggression explicitly states that the term "state" is used in the resolution "without prejudice to questions of recognition or to whether a State is a member of the United Nations".
9 This explicitly underlined the fact that the renunciation of violence also applies to non-state entities. The same is true of the liability of these entities in international law. In its advisory opinion on Namibia, the International Court of Justice (ICJ) ruled that "physical control of a territory, and not sovereignty or legitimacy of title, is the basis of State liability for acts affecting other States". 10 Further evidence that these entities have a status in international law is provided by the fact that they are allowed to join multilateral treaties in the interests of international security -the GDR and Taiwan becoming members of the Nuclear Test Ban Treaty in the 1960s, for instance, though both were unrecognized at that time. Stable de facto regimes also continue to play a major role today thanks to their significance for security policy. This suddenly became clear in 2008 with the outbreak of the South Ossetia conflict.
11 South Ossetia satisfies the criteria for statehood; it declared its independence again most recently following the referendum held on 12 November 2006. South Ossetia's participation in the multilateral agreements between Russia and Georgia establishing a ceasefire and committing the parties to the renunciation of violence further supports the notion that it has a status in international law. On the other hand, the South Ossetian government does not effectively control the entire territory, and both the government and the economy are dependent on Russia. But this is no hindrance to characterizing the entity as a de facto regime, even though it is not sovereign. The high degree of dependence on Russia, as Luchterhandt relevantly points out, is precisely the reason for the stability and durability of this entity. 12 The same also applies to other entities, such as Northern Cyprus, with its links to Turkey.
The hallmark of a stable de facto regime is the lack of recognition. Consequently, recognition brings an end to this status and the awarding of statehood. The fate of the GDR shows, however, that recognition merely by one's allies (in this case, the other members of the Eastern bloc) is not enough to eliminate the status of a stable de facto regime. 13 The same can be expected to apply to South Ossetia's recognition by Russia and Nicaragua, which has been condemned as a violation of international law by the Council of Europe.
14 Russia is thus behaving in a similar way to Turkey with regard to Northern Cyprus and is likely to be equally unsuccessful. A de facto entity that can only survive thanks to the deployment of foreign troops will never be recognized by the international community, but will remain isolated.
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It is in the interest of the international community to see de facto statehood overcome. As the situation in the Caucasus shows even "frozen conflicts" can represent a major threat to regional peace, as violence may break out at any time. Moreover, after the conflicts have been resolved and the new states recognized -as occurred in Yugoslavia -they can seek to become part of the international community, which would require them to respect certain values as formulated by the CSCE/OSCE and EC/EU.
16 This is certainly an advantage. Nonetheless, one may still ask whether non-recognized quasi-state entities are already obliged to respect human rights even though they have not joined the relevant treaties.
The Human Rights Obligations of Non-State Actors
If pragmatic international law accepts that de facto regimes are bearers of international legal rights, this means that they must also have duties. Given the erga omnes applicability of fundamental human rights, there can be no doubt that they belong to the catalogue of duties of de facto regimes. That means that the latter, similarly to states, are bound to respect human rights wherever they exercise jurisdiction.
By following this approach, international law does justice to a development that has been visible for decades. Academic commentators have seen in the strengthening of human rights protection a tendency to replace the principle of sovereignty with that of subsidiarity.
17 This development encompasses the obvious trend towards the creation of sub-state entities.
18 As a result, many autonomous entities and federal states have recently emerged -a process that has been characterized as the transcendence of the "onedimensional state".
19 Sub-state entities are characterized by the creation of territorial entities that fulfil the classical criteria of statehood -territory, population, government -below the level of state formation.
It is therefore possible that human rights protection may become the responsibility of the de facto regime. It is true to say that this development may not always transpire peacefully and undoubtedly represents a major challenge for international law, particularly in cases where several armed groups exercise regional power as the central government disintegrates. There are also problems when the command structure of the insurgents collapses and regional warlords come to power. Such fragmentation complicates the acceptance of certain rules and of human rights, particularly since an essential foundation of the validity of any legal order is now lacking. This is the expectation of reciprocity, according to which a subject of international law behaves in conformity with the law in the expectation that other subjects of international law will do the same. Things are further complicated by the fact that, in negotiations with warlords, it is difficult to offer them benefits that could be considered as a quid pro quo for their respect of human rights.
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Nonetheless, de facto rulers must also be required to observe human rights, for "we need not abandon human rights thinking in the absence of a government ready to carry out all the traditional functions of statehood".
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The literature provides examples of insurgents signing specific human rights undertakings. The refusal of de facto rulers to conclude agreements to secure human rights should not, however, be taking as meaning that they are not obliged to respect human rights. The fact that non-state actors are subject to them is derived entirely from the fact that the former exercise sovereignty and must observe human rights as a matter of customary law. There is thus no need for non-state actors to make any kind of commitment to uphold them.
The extent to which human rights need to be observed as a matter of customary law is of course an open question. Intensive discussion of this culminated in the adoption of the Turku Declaration on minimum humanitarian standards in 1990. 22 These minimum standards are derived from nonderogable human rights and international humanitarian law and must be observed by all sovereign states. The study on customary law by the International Committee of the Red Cross (ICRC) pursued a similar goal.
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Both documents make clear that the normative basis for binding nonstate actors to the fundamental human rights that the documents enumerate has been laid. It is therefore time to turn to the question of enforcement. 
The Enforcement of Human Rights Standards
The example of Northern Cyprus, as mentioned at the start, shows that judicial proceedings provide the most complete protection for human rights. For instance, all the judgments of the European Court of Human Rights have so far been satisfied, even if they have been the subject of intense discussions on various occasions. Even Turkey was ultimately willing to pay Ms. Loizidou compensation. State practice in the cases of Northern Cyprus, Chechnya, and Moldova demonstrates that human rights can also be enforced against de facto regimes. 24 However, these procedures could only take place because the human rights violations could be attributed to a signatory state of the European Human Rights Convention. This state could then be obliged to pay compensation and reparations to the victims. Court cases of this kind could also be used to punish human rights violations in places such as South Ossetia, as that "state" is similar to Northern Cyprus in that it only exists by virtue of Russia's military intervention.
Against this background it is understandable that Russia has little sympathy for the ECtHR. The flood of complaints, very many of them stemming from Russia, has led to the Court becoming overwhelmed. 25 The complex procedure used so far therefore urgently needs to be simplified. At present, admissibility of each complaint is examined by three judges. It is intended to change this by means of an additional protocol to the Convention that will make it possible for a judge and two assessors to evaluate the admissibility of a claim. Where there are similar cases, as in the example of human rights violations by the Russian Army during the war in Chechnya, the aim is to introduce abbreviated procedures. As a precondition of these simplifications, all 47 member states need to ratify the protocol. So far, 46 have done so; only Russia has not. In 2006, however, the Duma explicitly rejected ratification, making Russia responsible for the current and growing ineffectiveness of the EctHR. One factor behind the Russian rejection was the decision in the case of Ilascu v. Moldova and Russia, which made Russia responsible in part for human rights violations committed in the "Moldavian Republic of Transdniestria".
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The example of Russia shows that barriers can even be put in the way of the juridical enforcement of human rights when the violations can be ascribed to a member state. The chances are even slimmer in the case of de facto regimes that do not belong to a treaty regime designed to protect human rights.
Under these conditions, the possibility of pursuing the perpetrators of serious human rights violations at the international level -i.e. via international criminal justice -is all the more interesting. There have been inter- esting developments in this area in recent years. The statute of the International Criminal Court (ICC) 27 contains a list of definitions of genocide, crimes against humanity, and war crimes. The perpetrators can be punished for such crimes regardless of whether they acted in the name of a state, as private individuals, or as the representatives of a non-state actor. International criminal justice is a complementary set of instruments for the punishment of crimes under international law. According to Article 17 of the Statute, it only comes into play when a state is either unwilling or genuinely unable to carry out the investigation or prosecution itself. For a case to come under the jurisdiction of the ICC, it is also necessary that the crime in question represents a violation of international law and is thus of concern to the international community. One consequence of this is that criminal acts committed by nonstate actors would also come under the jurisdiction of the Court.
The idea behind international criminal justice is one of prevention. The hope is that potential perpetrators -and particularly non-state actors from territories in which there is a lack of functioning jurisdiction based on the principles of the rule of law -will in the future be deterred by the existence of the Court. Admittedly, in such cases, the Court always does have to examine whether the acts carried out by the perpetrator can be ascribed to a state. In this respect, the International Criminal Tribunal for the former Yugoslavia (ICTY) established a much-discussed standard in the case of Duško Tadić, when examining whether the actions of the Bosnian Serbs in the war in Bosnia and Herzegovina could be ascribed to the Federal Republic of Yugoslavia. The tribunal affirmed this on the grounds that the wages of Bosnian Serb troops were paid by the Yugoslavian army, so that a sufficient degree of control could be said to exist.
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But even when the acts are ascribed not to states but to de facto regimes, international criminal justice offers a procedure to prevent and punish the most serious violations of human rights.
It is quite possible that a failure to enforce human rights standards may lead to the creation of obligations for other states. This is visible in the asylum law of the European Union. If many European states used to assume that an asylum claim was only justified in the case of state oppression, this changed in 2004 with the directive on minimum standards for qualification as refugees. 29 Article 6 explicitly names non-state actors as a group the persecu- tion or infliction of serious harm by whom must be recognized as grounds for granting refugee status.
Summary
De facto regimes possess partial international legal personality and are bound by both treaty law and customary international law. The obligation to observe fundamental human rights is, in the first instance, a consequence of the fact that they belong to customary international law and have erga omnes character. It is possible to enforce human rights against a de facto regime. On the one hand, proceedings can be brought on the basis of treaty law when the establishment of the de facto regime was made possible by the military presence of a state that belongs to a regime such as the EHRC. This state is then responsible for the payment of compensation to the victims of human rights violations.
If the human rights violation is attributable to the de facto regime, all that remains are the means of enforcing general human rights protection under customary international law, i.e. above all the exertion of political pressure by the UN and the international community. Since de facto regimes are generally keen to seek international acceptance, this pressure can certainly be effective.
A further means of enforcement is international criminal justice. It serves to punish the perpetrators of serious human rights violations and to eliminate impunity. This is only of indirect benefit to the victims.
